How to Avoid the Smadll
Firm Tail Coverage Trap

Disclaimer: This material is intended as only an example which you may use in
developing your own form. It is not considered legal advice and as always, you will
need to do your own research to make your own conclusions regarding the laws
and ethical opinions of your jurisdiction. In no event will ALPS be liable for any
direct, indirect, or consequential damages resulting from the use of this material.
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Understanding the Tail Coverage Risk for Small Law Firms:

Just as with small businesses in every sector, small law firms experience widely
varying outcomes in terms of longevity. Some firms remain active for decades;
others close their doors within a few short years. Regardless of lifespan, every
small firm will eventually face a final day of operation. Without advance financial
planning, however, the lawyers left standing as that day approaches may be
about to discover they're in a tail coverage trap, a preventable but costly
exposure.

Why Departing Lawyers Often Skip Tail Coverage:

In the later stages of a small firm’s life, it's not unusual for partners to retire or
move on and choose not to purchase tail coverage. The reasoning is
straightforward. The “former attorney” language set forth in their firm’'s
malpractice policy makes it clear that they will have all the protection they need.
However, there is an assumption that the firm will maintain continuous coverage
after their departure. But what happens if those departures contribute to the
firm's eventual collapse a year or two later?

Common Causes of Small Firm Dissolution:

Of course, departures aren’t always the catalyst. Financial struggles, partner
conflict, the loss or disability of a rainmaker, burnout, or other operational
challenges can all push a firm toward closure. As dissolution becomes imminent,
the remaining lawyers typically begin exploring the availability of tail coverage,
and this is when the surprise hits.

The Financial Shock of Tail Coverage Premiums:

Lawyers are sometimes caught off guard when they learn that tail coverage
premiums are due upfront, and that multi-year tails cost more than anticipated.
This is where the coverage trap becomes real because some firms simply lack the
financial wherewithal to purchase the desired tail. Should that happen, every
lawyer at the firm, including those who recently departed, will be left without
coverage for their prior acts.
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Practical Risk-Management Strategies to Avoid the Tail Coverage Trap:

Fortunately, small firms can take proactive steps to avoid this exposure. One
effective approach is establishing a designated malpractice insurance premium
savings account that includes funds earmarked specifically for future tail
coverage. In addition, if lawyers begin departing in anticipation of a possible
closure, they should be asked to contribute a portion of the estimated cost of a
firm tail.

Why Business Planning Matters for Malpractice Risk Reduction:

The larger issue is that many small firms never develop a plan for winding down
the practice. From a risk-management perspective, that's a significant business
planning misstep with real consequences, including the possibility of falling into
the tail coverage trap. Learn from the experiences of others. If your firm hasn’t
yet begun planning for an eventual closure, now is the time.
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